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Wirtin Ixxxs of Sandſide, Defender, 
4 LEXANDER, late Earl of . kavina died 1 in Decem< * 
ber 1765, his moveable eſtate devolved upon his daughter 
1595 Fife; and ſhe, with conſent of the Earl her huſband, _ 
a confirmation as executrix dativg to her ſaid father. 
the jadolence and inattentſon of the late Earl of Calhnes, 
mall debts owing by his heighbours in the country were J 
— at his death. Theſt were reported to his executrix, 
and many of them were recovered e any * or di- IR 2 


Pute 25 the part of the debtors... _ AY 75.4 
(1 e year 1758 du ot LordCaithneſs's 5 tenants had removed 2 | 
from his eſtate, and taken | polſetſjons from Harry Innes, late of 


.Sandfide, the defender's father. Theſe tenants, at their removal, $ 
way. in arrear to the Earl, whe had threatned to detain their þ 

tocking and crop, till Sandſide anterpoſed, and became bound _ : 
1 19, pay Me arrears which. wk A owed to Lord Caith- 


gg 's fiebe for hel e arrears was purſtanding | at the Earl's 
FE oh Was reported as uch to the erecutrix. It was conſtituted 


by 


** 


Sept. 28.4 Reverend Sir, I received a 


1758. 


* 
4 7 
%. 
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dy two obligatory miſſives written in 1758, and addreſſed to My 
Alexander Pope a miniſter of the goſpel In that country, who 
aſſiſted Lord Caithneſs: in the management of his affairs. 

The firſt letter is of this. date, and ef the following tenor; 
155 of your charge, and the Earl 
« of Caithneſs's accompt again William Mein late removed 
«. from Downreca, amounting to. L. 524: 19: 10 Scots, rent- 
crop 1758 included, and: alſo of your charge againſt John 
« Simpſon, lately removed from Auchinbeiſt, amounting to 


L. 89: 9:6 Scots, beſides fiye bolls one firlot bear, and two 


© firlots one peck ineal multure for crap 1758, and. L hereby ob- 


| y « lige myſelf as cautioner for theſe ſums, which I ſhall. ſee you 
paid of on demand, after the uſual terms of payment are elap- 


«. ſed, and for the above quantities of. victual, without giving 
4 the Earl any further trouble about the matter, providing theſe 
© men ſhall be allowed: to. carry away their crops: now on the 


«. ground, whenever, they. pleate, without any impediment ; and 


- © anent this you will pleaſe give proper orders to all concerned, 


©. chat I may cauſe ſecure in ſume proper way in due time as much of 


EF. 4. 


Nov. 23 
1740. 


* 


«© theſe crops as will, indemnify myſelf.” 

The other letter. is of this date, and of the following: tenor; 
T have your ſtate of John-Campbell Borland's accompt with 
«© the Earl of Caithneſs, of this. date, which I have read to John 


I «« himſelf, making the balance of his arrears to my Lord, for crop 


Feb. 4. 
1761. : 


« 1758 and preceedings, the ſum; of. L. 901: 7, Scots money.“ 
The letter then mentions ſome claims of abatement which: the te- 
nant pretended to have againſt Lord Caitbneſs,, and it adds, 1 
told him he behoved only to mention theſethingsta- my Lord, 
referring them to his. Lordſhip's own juſtice ; and I hereby ob- 
lige myſelf to ſee his Lordſhip paid of the above arrears. accor- 
© dingly. Thave no doubt but my Lord will allow the neceſſa-- 
ry time to convert the-preſent.crop into money.? 

Both theſe miſſives are holograph of the late SandiGae, and ad- 
dreſſed to Mr Pope, who. tranſmitted them to. the late Earl of 


_ Caithneſs, in a letter of this date, and of the following tenor; 


% My Lord, Lam very ſorry I. kept the incloſed: papers ſo long, 
«. but I ſtill hoped to have the- ſatisfation to end thoſe. matters 
« with Sandſide, but 1 find. that. he inſiſts for terms which. 1 
Nr | „ cauld. 
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0 could not grant, ſuch as to make up to ſohn Campbell what he 

„ Joſt by William Baillie of his crop. I therefore ſend your Lord- 
« ſhip Sandſide's obligations, and an accompt of ſome other ar- 
« ticles which will appear by the accompt which Sandſide ac- 
« knowledges, and will be anſwerable.” 

Soon after Lord Caithneſs's death, Archibald Duff then mana- 
ger for Lord and Lady Fife in Caithneſs, wrote to William Innes 
now of Sandſide, demanding'payment of the ſums contained in 

the obligatory letters above recited; and, in return, received the 

following. anſwer: ** I received your's laſt night. concerning an july 8. 

40 obligatory letter of my father's to the late Earl of Caithneſs. 1766. 

I ſhall write to my agent Mr Charles M*Kenzie, and if you be 

« ſo good as write to my mother at Edinburgh, ſhe will order 
payment, as Lam juſt going out of the country.“ 

Sandſide having left the country, no further demand was made 
upon him for ſome. time, bot Lord aud Lady Fife having granted a 
factory to the purſuer for recovering debts due to the late Earl 
of Caithneſs, he, in January. 1769, made a demand on Sandſide's 
doer at Edinburgh for the ſums mentioned in the obligatory 
miĩſſives above recited; and he further claimed payment of a bill 
of L. 530 Sterling drawn by the Earl of Caithneſs for value upon 
William Innes ſome time of Sandſide, and accepted by him, bear- 
ing date the 7th day of July 1746, and payable the iſt of Sep- 
tember then enſuing. This bill, with diligence upon it, had 
been ſound amongſt Lord Caithneſs's old papers, when they were 
brought over to Banff- hire, and the purſuer was uncertain, whe- 
ther it had been paid: or not, further than that the grounds of 
debt and diligence were in Lord Caithneſs's cuftody, and no ex- 
traneous evidence of the payment to be ſeen. 

Aſter making this demand, the purſuer waited! for ſeveral 
months, expecting that Sandſide would pay the ſums mentioned 
in the letters; and pay the bill, or give ſatisfying evidence that it 
had been formerly paid; but getting no ſatisfaction in either par- 
ucular, the purſuer was laid under the neceſſity of con veening 
Sandſide in an action before this Court, libelling upon the fore- 
faid bill and obligatory letters, and concluding for the contents 
of the bill, with intereſt from the term of payment, and for the 

| ws * L. 1627: 6: 4 Scots, being the contents of the two obli- 


gatory- 


gatory letters with ſome other articles, according to an accompt 
given in with the ſummons, together with intereſt upon that ſum 
from the dates of the letters till payment of the money. Kay 
This proceſs coming in courſe of the rolls before Lord Stone- 
field Ordinary, it was pleaded in defence for Sandſide, t mo, that 
no action lay on the bill on account of the long taciturnity, 
which created a preſumption that the bill was paid; and 2do, 
with reſpect to the obligatory letters, it was pleaded that the ob- 
ligations thereby created were cautionaries, and conſequently fell 


under the ſeptennial preſeription of the act 1695. 


Dec. 7. 
1 769. 


Feb. 9. 
1770. 


Upon the cauſe being heard before the Lord Ordinary, his 
Lordſhip, of this date, pronounced the following interlocutor : 
„Having conſidered the foregoing minute of debate, bill and 
« obligatory miſlive libelled on, finds the defender liable to the 
„ purſuer in the contents of the ſaid bill, and intereſt due there- 
*« on as libelled ; but, in relpect of the defence offered with re- 
«« gard to the claim founded on the obligatory miſſives, aſloilzies 


the defender therefrom, and decerns.” | 


Both parties having .repreſented againſt this interlocutor, and 
both repreſentations having been anſwered, the Lord Ordinary, 
of this date, pronounced the following interlocutor: * Having 
« conſidered this repreſentation for the defender, counter-repre- 
* ſentation for the purſuer, anſwers to both, and replies for the 
« defender, makes aviſandum therewith to the Lords, and or- 
*« dains both parties procurators to give in informations thereon, 
*« betwixt and next calling.” | | 
Subſequent to this deliverance, and before informations were 
exhibited, the defender recovered certain writings, tending to 
ſhow that the bill was paid. Theſe writings were communica- 
ted to the purſuer, who was ſatisfied with the evidence of pay- 
ment ariſing from them; and accordingly agreed that quoad the 
bill, the defender ſhould be aſſoilzied; wherenpon the Lord Or- 
dinary recalled the foreſaid deliverance, with reſpe& to informa- 
tions, and ordered memorials to himſelf upon the queſtion; touch- 
ing the validity fand exiſtence of the debts created by the miſ- 
Hives above recited; and, upon adviſing theſe memorials, the Lord 
Ordinary made aviſandum to your Lordſhips, and appointed par- 
nes to ſtate the queſtion in informations: In obedience to which, 
this is humbly offered upon the part of the purſuer. F 5 

Since 


13311] 


Since the defender recovered evidence to ſhow that the bifl 
was paid, he has been pleaſed to argue, that the obligations in the 
forelaid miſſives were in all probability extinguiſhed allo, tho? 
the vouchers of extinction cannot be recovered. But, with great 
ſubmiſſion, any preſumption ariſing from the late di{coveries, as 
to the payment of the bill, ſtrikes directly the other way. The 
bill appears to have been paid in 1746, in conſequence of dili- 
gence done upon it, in name of Mr flew Crawfurd writer to the 
ſignet, to whom it had been indorſed for that purpoſe. The 
obligatory miſſives are granted only in 1758 ; and therefore it 
is certainly reaſonable to preſume, that as vouchers have been re- 
covered, tending to inſtruct payment of the bill, ſo if the obliga- 
tions in the miſſives had been diſcharged, the vouchers of that 
payment might alſo have been recovered with much more eaſe 
than the other. . | 

And, with ſubmiſſion, it is impoſſible to preſume, becauſe the 
bill now appears to have been paid, that the obligations in theſe 
miſſives were alſe diſcharged. The two tranſactions took place 
at different periods, and. the bill and miſſives were granted by 
different perſons. The bill was directly for a debt of the accep- 
tor's, and diligence had been done upon it in the name of Mr 
Crawfurd, which would make the payment more punctual; where- 
as theſe obligatory miſlives were no foundation for ſummary di- 
ligence ; they could be put in ſuit only by an ordinary action ; 
and as they remained in the perſon of Lord Caithneſs, whoſe in- 
attention is well known, it is eaſy to conceive how they might 
ly over, tho' the bill was paid, eſpecially as the. bill appears to 
have been paid ten years or more before the laſt Sandſide grant- 
ed theſe obligations. 

With reſpect to the queſtion itſelf, it is admitted, that the ob- 
ligatory miſſive letters now founded on are holograph, and ſub- 
ſcribed; by Harry Innes late of Sandſide, the defender's father, 
whom he repreſents, There is no queſtion, therefore, but theſe 
letters were originally binding upon Sandſide; and that if the 
obligation ſtill ſubſiſts, the defender muſt now be liable ia the 
ſums they contain. Neither of theſe points were diſputed ; and 
the defence chiefly maintained was, that theſe miſſive- letters were 
cautionary obligations, falling under the act 1695, cap. 53. intitu- + 

| 5 30 B | led, 
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kd, Al dent principals and catitioners, and conſequently. were cut 
6 of by: the ſeptennial preſcription introduced by that ſtatute. 

With reſpect 10 this Point, it was obſorved for the purſver'in 

—_ general that the defence was maintained by Sandfide, under 
the moſt unfavourable-circymſtances.. It is manifeſt; from the let- 
e themſelves, that he is not in the eondition of a diſtreſſed 
cCautioner, who has na proſpect of relief. On the contrary, it ap- 
pears that his father was to be relieved of his engagements from 
the crops of the tenants, for hom he became ſecurity. Hence 
it is to be prefumed; that Sandſide did afterwards: operate his re- 
lief from the effects of theſe, tenants; and therefore it is pretty 
clear, that this defender is now refuſing to pay a debt for which 
his father was ſecurity, and whereol he: gecovered: 3 from. 
the principal debto s. 
More particularly the purſuer, with ſubmiſſion; apprekiends, 
that howeyer:the-ſe ven years may hade been elapſed . from the date 
ol theſe mitlives, to. the time of making a demand upon this de- 
fender, yet: he is barred from pleading any defence founded on 
the ſeptennĩal preſeription; becauſe, in his letter tu Archibald 
Duff, then manager for Cord and Lady Fife, he in ſome meaſure 
. 2 the debt, ders Mr Duff to his mother, or his 
agent, for payment. 

But, 2do, The purſuer is adviſed; in politic of law, that theſe 
| abligations are not of that nature, nor were they granted under 
- ſach-cixcumſtances, as to be affectable by the ſeptennial pre ſerip- 
tions of the act 16953. Dhus the queſtion comes altogether to a 
point of lay :: For judging whereof, it is proper, iti the firſt place, 
to obſerye, in. point of fact, chat the miſſives above recited, are not 
obligations granted by a cautioner at the original contraction of 
the debt, or with a view, by additional ſeeurity, to- induce the 
ereditor to truſt his money. No money was advanced when 
Sandſide granted theſe, obligations, and: the debts which he un- 
- dertakes to pay, had been contracted when the tenants ſell in ar- 


rear, which muſt have been before the letters were written; ſo 


that in fact Sandſide's cautionary obligation was not ſimul et ſe- 
mel with; the principal debt, but en ere the Ager n. Was 
firſt contract ec. 
It is, with: great ſubmiſſion; pretty clear, dat ſuch obligations, | 
the granted i in n of —— s debt, do not fall under 
the 


181 

te ſeptennial preſcription. In the firſt place, it cannöt be deni- 
ed chat the act 1 695, Introducing that preſcription,” is corretory 
of the former law, to be ſtrictly interpreted, and not oy be ex- 
tended beyond the cafes meant and expreſſed in it. * 
24ly, In conſidering what obligations are weer dete under 
the foreſaid ſtatute, your Lordſhips muſt advert to the evil which 
the legiſlature had in view to redreſs by that act. The purpoſe 
of the act, as declared in the narrative, is to fave families from 
being ruined by cautionary obligations. Now, the purfuer is ad- 
viſed, that families are in danger of being hurt only by caution- 
ries, where the cautioner binds at the ſame time with the princi- 
pal. Perſons are often induced to join their fecurity in that man- 
ner, where the money is to be advanced, and where they have no 
reaſon to doubt of being properly relieved ; bur after the money 
is advanced, few people will engage their credit to fave a debtor 
from diligence, when at the ſame time they have no'proſpett of 
relief; and neither families, nor individuals, are in much danger 
of being hurt. by cautionary, obligations contracted'1 in ment man- 
ner. 
From tlie purview of the ſtatute therefore, it is, with ubmiſſion;. 
clear, that ſuch- cautioners only were meant to be therein com- 
prehended, as bound themſelves at the original contraction of the 
debt, and not thoſe who interpoſed their ſecurity for the payment 
of a debt formerly contracted. And this diſtinction is clearly e- 
ſtabliſned in the enacting words of the ſtatute itſelf. The ſtatu- 
tory clauſe is as follows: ** Statutes and ordains, that no man 
binding and engaging hereafter, for and with another, con- 
« junctly and ſeverally, in any bonds or contracts; for ſums of 
„money, fhall be bound for the ſaĩd ſums for longer than ſeven 
«« years, after the date of the bond; but that from and aſter the 
« fſaidſeven e the ſaid. cautioner ſhall eo 0 % be. free from his 
% caution.” 

And it does not contradif this interpretation; that the follows 
ing clanſe is added in the act of parliament :*** And that whoever 
« js bound for another; either as expreſs cautioner, or as princi- 
% pal, or co-principal, ſhall be underſtood to be à cautioner, to 
« have the benefit of this act; providing that he have either a 
«« clauſe of relief in the bond, or a bond of relief a- part, intima- 


ted perſonally ta the creditor at his receiving the bond. * 
auſe. 


; (78.1 

clauſc is not meant to comprehend the obligation of every perſon 
who binds as ſecurity for the debt of another. The only purpoſe 
of it is to diſtinguiſh between principal and cautioner, when they 
bind in the manner ſet furth in the ſtatutory clauſe above recited; 
ſo that this laſt clauſe is explanatory of the former, and cannot be 
ſuppoſed to allude to any caſe but what was expreſſed i in the for- 
mer clauſe, namely, when the principal and cautioner both bind 
at the ſame time for the advance of the money, and when it is 
lent upon the credit of the cautioner as well as of the principal ; 
and by no means when the cautioner accedes, and binds himſelf 
ſometime after the debt has been contracted. 

And the purſuer has been adviſed, that the ſtatute has uni- 
formly received this interpretation in the judgments of the Court. 
Thus, for inſtance, in the-caſe between Gilbert Moir writer in E- 
dinburgh and Sir Samuel Forbes of Foveran, decided 16th Feb. 
1710, and obſerved by Mr Forbes; Gilbert Mair being creditor to 
Keith of Lentuſh by bond, and Sir Samuel, to ſtop diligence, ha- 
ving, by his letter to Mr Moir, obliged himſelf to procure ſecurity, 
or pay the debt between the date of the letter and Martinmas then 
enſuing ; and Sir Samuel, when purſued for payment, having 
pleaded that he was only a cautioner, and conſequently was free, 
as no diligence had been done againſt him within ſeven years ; 
« The Lords found, that Sir Samuel was not a cautioner in terms 
* of the act of parliament 1695, and therefore could not plead 
«« preſcription.” 

And the queſtion was ſtill more recently and ſolemnly deter- 
mined | in the caſe of Cave againſt Spence, 'deci d 3d Decem- 
ber 1742, obſerved in the ſelect collection of deciſions lately pub- 
liſhed. In that caſe an obligation had been granted upon the 
22d October 1712, by David Spence ſecretary to the Bank of 
Scotland, to James Clark engraver of the Mint. It was granted 
in ſecurity of a bond for L. 60 owing by Mr Bannerman to James 
Clark, dated 22d November 1710; and in the obligation David 
Spence became bound, either that Bannerman ſhould pay the 
ſum in the bond with annualrent, or that he himſelf ſhould pay 
it. Dayid Spence was purſued upon this obligation, and pleaded 
the ſeptennial preſcription, The purſuers made ſeveral anſwers 
to this plea, and the iſſve of this diſpute, as obſerved by the learn- 
ed collector, was, That the Court, without entering into any "of 

« the 


1 
* the ſpecialities which had been ſuggeſted by the purſuers, re- 
pelled che defence of preſeription for the following reaſon n- 
« oly, That no cautioner hus the benefit” of the ſtatute; but be who is 
hun along with the principal in "rhe e Wr e not Ee who 
0 accedes ex. poſt facto. 

The purſuer has troubled your Lordſhips onty: with A' ſabre: ac- 
count of theſe deciſions but upon looking into them, it will be 
ſound, that they are perfectly applicable to the queſtion now at 
iſſue ; and, as no contrary decifion-is to be found. in the books, it 
is unneceſlary to enlarge further upon the argument. The pur- 
{uer therefore flatters himſelf, your Lordſhips will have no difficul- 
ty about repelling the ſeptennial preſcription, and finding that 
theſe obligatory miſſtves are till binding on the defender-as the 
repreſentative of his father. 

There was another and a ſeparate plea maintained by the de- 
fender in bar of this claim. It was ſaid, that theſe obligations ha- 
ving been granted for arrears of rent * by tenants, and theſe 
tenants having removed ſeveral years ago from Lord Caithneſs's 
lands, the obligation upon them for payment of their rents was 
preſcribed by the act 1669, cap. 9. which bears, that maills and 
duties ſhall preſcribe, if not purſued for within five years after the 
tenants removal, and that as the principal obligation was preſcri- 
bed, the cautionary- obligation of courſe fell to the ground. 

The purſuer is adviſed, that few words will be neceſſary in an- 
ſwer to this plea. The act 1669-eſtabliſhes a preſcription only as 
to the mean of proof, and bygone rents may ſtill be purſued for 
after five years, if the claim can be eſtabliſhed either by writing 
or the oath of party; and therefore, that act of parliament bas 
nothing to do with this caſe, , where the obligation is proved by a 
moſt explicit writing. 

And 246, It is not a fair view of this matter to conſider Sand- 
ſide merely as a cautioner for payment of the rents then owing 
by theſe tenants. He does not bind and oblige himſelf that the 
tenants ſhall pay their arrears, but he becomes bound himſelf to 
pay the arrears to Lord Caithneſs, and takes the chance of opera- 
ting his relief from the tenants effects; ſo that as to Lord Caith- 
neſs he ſubſtitutes himſelf in place of the tenants, and is in ef- 


fect not cautioner but principal debtor, and the act 1669, anent 
the 


% 
- 
* 


| _ 
the preſcription of mallls and duties is in no ſhape applicable to 


Sandſideꝰs obligations in theſe letters. 

Upon the whole, the purſuer flatters himſelf, your Lordfhips, up- 
on conſidering the caſe, will have no difficulty to ſind the defen- 
der liable in the preſtations contained in his father's two obligato- 
ry miſſives, with intereſt upon the ſums for which he thereby 
bound himſelf, from the dates of theſe letters reſpectively till pay- 
n. and e ee e on 2 


I reſdet whereof, &c. 
COSMO GORDON. 
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